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P-R-O-C-E-E-D-I-N-G-8
(9:04 a.m.)

CHATIRMAN VAN LOON: Well, good morning
everyone. We’re especially pleased to have this air
conditioned hospitality this morning given what we’re
understanding may be a record break temperature
outgide. So glad to be here.

Welcome. We’'re pleased to have you with
us this morning.

Let me ask if counsel initially whether
there are any procedural and administrative matters.
If not, we’ll hear from our witness.

MR. GARRETT: Let me just report, Your
Honor, that we reached agreement on Mr. Greenstein,
the other Mr. Greenstein as to the wording of the
affidavits.

CHATIRMAN VAN LOON: Excellent.

MR. GARRETT: And they are being checked
over and executed, and we should have them on file
this afternoon sometime.

And we also reached with Mr. Greenstein as
to the portions of the transcript that could be shared
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with Mr. Marks.

CHAIRMAN VAN ILOON: Oh, good. So the
panel could expect to have affidavits in hand sometime
after the lunch break?

MR. GARRETT: I’'m shooting for that, Your
Honor. They just -- I think they’ve all been typed up
now in final form and they should be executed.

CHAIRMAN VAN LOON: Uh-huh.

MR. GARRETT: And I think everybody is in
town and available to sign them.

CHAIRMAN VAN LOON: In that case, we’re
pleased to welcome you to be with us this morning.
Let me ask you initially, please, to railse your right
hand to be sworn in by our court reporter.

And I believe, Mr. Garrett, you have some
direct.

MR. GARRETT: Yes, I do, Mr. Chairman.

Before I do, let me just hand out copies
of the slides that Mr. Schink will be using.

I believe we can start in open session,
but at some point we will need to move into restricted

session.
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Whereupon,
GEORGE R. SCHINK
was called as a witness by Counsel by RIAA and having
been first duly sworn, assumed the witness stand and
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. GARRETT:
Q Dr. Schink, would you state and spell your
name for the record, please?
A My name is George R. Schink. Last name
is spelled S-C-H-I-N-K.
Q What is your current position?
A My position is Director at a LACG, which

is an economic and financial consulting firm.

0 Briefly describe your educational
background?
A Yes. I was awarded a bachelor of science

degree in economics at the University of Wisconsin,
Madison and a Ph.D. degree in economics from the
University of Pennsylvania in Philadelphia in 1971.
CHAIRMAN VAN LOON: Let me ask you, too,
Dr. S8Schink, if you could make efforts to keep your

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

13532

voice up because the panel and the people in the back
of the zroom and the court reporter. We're all
interested in what you have to say.
THE WITNESS: I will try to do so.
CHAIRMAN VAN LOON: Thank you.

BY MR. GARRETT:

Q You’ve had some teaching experience, Dr.
Schink?
A Yes, when I left graduate school I taught

for four vyears at the University of Maryland at
College Park. During the last three years I was there
I also was at the Brookings Institution. From there
I went to -- Forecasting Associates in Philadelphia
which at that time was a nonprofit research group.
And I stayed there for 16 years and held wvarious
positions, and was senior Vice President for
Consulting when I left.

I left in 1988 to set up my own firm in
conjunction with another, and ran that for six years.
And then moved to Washington and joined LECG, where
I've been since.

Q Okay. Briefly describe your experience
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with regulatory economic issues?

A I’'ve been involved in regulatory economics
matters for a number of years. My work has included,
among other things, work on both the level of rates
and the relative rates that should be charged in the
arenas. And I’ve worked in electric, and gas, and
pipeline and cable, telecommunication; the whole
gambit of industries.

Q Briefly describe your experience with the
music and the media industries?

A Yes. I have -- I worked for a number of
groups within the media industry. I’'ve worked with the
National Association of Broadcasters. I’ve worked for
an association of local broadcasters in the first CARP
that dealt with the distribution of cable royalties.
I've worked for cable companies, and I’'ve also done
work for RIAA consulting with them on matters related
to mechanical rates and also to the rates in this
matter.

Q Would you briefly describe your experience
with statistical analysis and survey evidence?

A Yes. One of my major fields as a graduate
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student was econometrics, which is the application of
statistics to economic data and problems. My thesis
a very detailed statistical analysis. I have been
involved in doing statistical and econometric research
throughout my career. I’ve testified on it several
times. And in fact, the issue that I testified on in
the first CARP was of a statistical nature.

Regarding surveys, I have been involved in
the design of several surveys and have interpreted the
results of the others, and have testified about both
the construction, the zresults of surveys before
regulatory bodies.

MR. GARRETT: I offer the witness for voir
dire at this point.

MR. RICH: A couple of questions.

VOIR DIRE

BY MR. RICH:

0 Good morning. Is it Dr. Schink?
A Yes, well I have a Ph.D., ves.
Q Good morning, Dr. Schink. I‘m Mr. Bruce

Rich representing Services Esquire in this proceeding.

You’ve written and testified extensively
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over the course of your career, is that right?
A That’s correct.
Q Can you identify which of your writings

has pertained to any aspect of the music business?

A You mean published articles?

Q Yes.

A I have not published articles on the music
business.

Q And can you identify which of vyour

testimony prior to today and the submission of your
written rebuttal testimony in this proceeding has
pertained to any aspect of the music business?

A Testimony. I’'ve testified on media issues,
not music issues.

0 Not music issues?

And was your only prior involvement with
respect to the music industry or music licensing
advice the consultative role which you describe at the
top of page 2 of your testimony that is in relation to
advising the RIAA in mechanical rate negotiations with
the music publishers regarding physical recordings and

digital downlocads?
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A Prior to this matter, yes.

Q Prior to this. And were you retained
approximately with respect to this matter?

A My first work related to this matter was
with the RIAA before negotiations started with the
parties and involved an on again/off again, depending
on issues, as issues arose basis since then.

Q And so approximately what time period
would that have entailed?

A I guess, it’s been over two years.

Q And generally what has been the nature of
the advice which the RIAA has sought from you and
which you have provided?

A Well, one of the things I did was looked
at how royalties were done in other markets. And I’ve
also advised them during negotiations -- or helped
them wunderstand proposals during the negotiation
process. I helped them evaluate proposals during the
negotiation process.

Q And when you say you examined royalties in
other markets, so what markets are you referring to?

A I think we looked into varying degrees of
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how royalties were calculated in broadcast radio and
other fields. It’s been some time and I haven’t looked
at that result -- the work for some time. But we tried
to look at as many markets or as many areas -- we
tried to look at as many markets as we could. I can’t

remember exactly how many we looked at at that time.

Q When you say "we," who is the we?
A Myself and my colleagues at LECG.
Q And did you prepare any form of written

product or written opinion product in relation to the
consultations and advice you’ve just testified to?
A There probably were some memos written. I
don’'t recall at this point.
Q And did vyou personal author any memos

associated with that consultation?

A I probably did. I can’t recall as I stand
here. it’s been a while.

Q Were you asked at any point to provide
testimony in connection with the direct phase -- you

realize we have had two phases of this proceeding, and

that this is the rebuttal phase?

A That’s correct. I was not asked before.
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MR. GARRETT: When you say "you," are you
referring to LECG or Dr. Schink?

MR. RICH: This witness personally.

MR. GARRETT: Okay.

BY MR. RICH:

Q And the answer is no?
A No, I was not asked.
0 And when were you first approached about

providing the substance of the testimony which now
appears as the rebuttal testimony?

A Oh, I think probably a month before
testimony was filed, something in that order.

Q Thank vyou.

MR. RICH: I have nothing for him.
CHATIRMAN VAN LOON: Mr. Garrett?
BY MR. GARRETT:

Q Dr. Schink, turning to page 2 of your
written testimony, briefly describe the purpose of
your testimony here today?

A Yes. This panel asked that the RIAA
evaluate or examine Professor Jaffe’s proposed

benchmark approach and to make whatever adjustment it
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deemed appropriate to that approach. And my testimony
essentially responds to the panel’s request.

Q On page 3 of your testimony you describe
certain concerns that you have with Dr. Jaffe’s
approach, correct?

A That’s correct.

Q Let me ask you to turn to the first of
those concerns and briefly describe that?

A Professor Jaffe purports to wuse the
broadcast radio musical works license fee as his
benchmark, which is stated in a percentage of net
review terms. But instead of him using the benchmark
as it actually has been negotiated in markets, he
converts it to a per performance type fee, which I
think is inappropriate.

Q So you’ve made certain adjustments to
that?

A And in my own analysis I’ve made the
adjustment to use the license fee as it in fact has
been negotiated in market in percentage terms.

Q All right. Secondly, you talk about the
differences between sound recordings and musical works
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as another concern you had with Dr. Jaffe analysis.
Could you briefly describe that concern?

A Yes. Professor Jaffe assumes that the
appropriate license fees for musical works and sound
recordings are essentially the same, that there is no
reason to charge rates that are different. In fact,
what I have done is to analyze that claim and I have,
in fact, concluded that there are reasons for them to
be different.

Q And finally vyou talk about a downward

promotional benefit adjustment that Dr. Jaffe made,

correct?

A That’s correct.

0 Could vyou Jjust briefly describe that
matters?

A Yes. Professor Jaffe c¢laims that the

record companies receive a greater promotional benefit
from ra@io play than do the music publighers. And as
I describe -- or I analyzed that position in my study
and have concluded that in fact there really is no
basis for that adjustment.

Q Let me ask you to turn to page 4 of your
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written testimony, Dr. Schink. And beginning on page
4, you have section 3 called the Broadcast Radio
Musical Works Benchmark, correct?

A That'’s correct.

Q Would vyou describe briefly what the
purpose of this section is?

A Well, the purpose of the section is, in
fact, to demonstrate that what I refer to as the
metric, the way the licensee is measured matters and
that the license fee that Professor Jaffe uses a
benchmark 1is stated in percentage terms and was
negotiated in that market in percentage termg, and
therefore it’s appropriate to keep it in those terms
if you’re going to use it as a benchmark.

And secondly, that the metric matters in
the sense that the results produced on the basis of
the percentage license fee differ from those produced
using the per performance fee substantially. There’s
no stable relationship between the two.

Q All right. In the paragraphs 9 to 11 you
talk about the musical works license fees in the radio

broadcasting arena, correct?
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A That’s correct.

Q And 1let me Jjust ask you to briefly
explain. First of all, you talk about a blanket fee.
Dr. Jaffe in his analysis used blanket license fees,
correct?

A That’s  correct. He Dbased his per
performance license fees solely on blanket license fee
results.

Q Okay. And those blanket license fees were
calculated pursuant to agreements that the PROs had
with the radio broadcasters, correct?

A Yes, they were. The PROs negotiated with
the broadcasters and negotiated percent of net revenue
type licenses. And certainly I'm not aware of any
licenses that are negotiated by them in other terms,
and certainly I‘ve seen none in the year 2000, which
is the year that Dr. Jaffe does his analysis.

Q All right. Let me ask you to turn to your
first glide, and you show there, do you not, the
different blanket license fees charged by the PROs?

A Yes, I do. These are taken from the

actual agreements that were in place in the year 2000.
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The ASCAP fee is 1.615 percent. The BMI fee is 1.605
percent of net revenues.

I have estimated a percent of revenue fee
for SESAC based on their share of the catalogue of .1
percent.

The total of these three is 3.32 percent.
And that’s what a radio station would pay of net
revenues under a blanket license.

Q Now, Profesgssor Jaffe takes the blanket --
well, he takes the actual royalty fees paid by a
certain number of radio stations and converts those
into a per performance royalty rate, correct?

A That’s correct.

Q Okay. And you Dbelieve that that’s an
appropriate approach?

A It's inappropriate, vyes.

Q Why is it inappropriate?

ARBITRATOR VON KANN: Can we just stop for
one second on that. Why did you have to estimate the
SESAC percentage? Is that information that there’s no
way to find out exactly what the SESAC percentage
actually is?
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THE WITNESS: The SESAC licenses are not
specifically in percentage form. They have a
complicated schedule based on the maximum advertising
rate per hour and the size of the market. So in other
words, the more advertising revenues the station gets
the higher the rate they pay and the bigger the market
ig in the higher the rate they pay. So they have a
multiple page schedule.

It functions something like a -- you know,
it implicitly works something 1like a percentage
license because bigger markets have more revenues.
And the higher you charge per advertising minute, the
more revenue you’ll get. So it’s like a percentage
revenue in terms of its effect, but it’s actually a
lengthy schedule of annual based on your maximum
advertising rate and your size of your market.

So, this was estimated based on their
share of the catalogue. It's essentially they’re
about three percent of the catalogue and in essence
I've assumed that their average rate is the same as
the average for ASCAP and BMI.

ARBITRATOR VON KANN: Okay. And secondly,
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and if vyou’re going to get this later, fine, I
understand vyou’re about to explain why you don’t
believe it’s appropriate to convert from this
percentage of revenue metric to a per performance
metric. Before we get to that, I want to try to
remember whether are these percentage figures that you
have started with the same percentage figures that Dr.
Jaffe has started with? My recollection is that it’s
in the ballpark, but I can’t recall it. Does he agree
that it is exactly 3.32 percent or has he got a
different starting number?

THE WITNESS: He never estimated a wvalue
for SESAC. In his rebuttal I think he talks about
numbers for this -- for the webcaster market in the
range of 3% percent and -- he doesn’t present a
specific number. He does cite the ASCAP and BMI rates
I have here. He estimates -- he does include SESAC
license fees 1in his calculations, but he never
actually converts it to a percentage.

So, we agree in ASCAP and BMI, he never
estimated what implied percentage rate for SESAC.

ARBITRATOR GULIN: He looks at absolute
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numbers?

THE WITNESS: He 1looked at absolute
numbers paid including SESAC, he doesn’t --

MR. RICH: Yeg. I think inadvertently
that’s a little misleading to suggest that we agree,
meaning Jaffe agrees on those percentages. He never
speaks in terms of the percentages.

ARBITRATOR VON KANN: He does it in terms
of total revenue as opposed as to these percentages or
license fees paid?

THE WITNESS: Well, he does cite the ASCAP
and BMI fees, at least ~- I think somewhere in his
testimony as being these percentage. I think in the
footnote, at least. But he does work in his analysis
with actual fee data

ARBITRATOR VON KANN: Okay. Thank you.

BY MR. GARRETT:

Q Before we talk about why it was
inappropriate for him to convert percentage of revenue
fees into per performance fees, let me ask you about
another form of license that ASCAP and BMI offer.

That’s the per program license.
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A That’s correct.

Q All right. And you provide -- let me ask
you to go to the next slide.

And can you explain what per program
license fee is?

A The per program license fee is used for
radio stations that, in fact, play -- have some music
programming and some not music programming. In other
words, music programming is part of but not the
entirety of their broadcast product.

Q And generally it’s a smaller portion of

their overall program offerings, correct?

A It’'s generally less than half, I think, as
I recall.
Q You have up on the slide there program

fees. Those are the per program fees charged by who?

A By ASCAP. I didn’t note that these are
the -- the BMI fees are sgsimilar but these are
specifically the ASCAP fees for illustration.

Q Can you just describe what the fee is on
a per program basgis?

A Yes, the fee applies only to -- and the
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estimated revenues that were generating during the
hours when music played. The fee of -- there’s a fee
schedule of 4.22 percent for the first ten percent of
hours in which music played, weighted hours actually.
And then 2.135 percent thereafter, which is
gsubstantially higher than a 1.615 percent charged by
ASCAP under the blanket rate.

Secondly, they have what they call
incidental music use fee, which covers the use of
music in the other parts of their broadcasting. And
that is a .24 percent of all net revenue, which is --
essentially it’s on top of the two fee -- per program
fees.

Q And you discuss on page 5 of your written

testimony in footnote 2 the per program license fees,

correct?
A That’s correct.
Q And you talk about the relevance for the

webcasting arena here, correct?

A That’s correct.

Q Could you just briefly describe what point
you were making there?
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A Well, a number of the webcasters are like
the radio stations that, in fact, would us the per
program fee in the sense that the DMCA streaming is a
part of what they offer, but they offer other things
to attract wvisitors, just as these radio stations
offer music and other things to attract listeners.

And for webcasters of that sort I think
the appropriate -- it would be more appropriate to
start with the per program license fees 1in the
broadcast radio arena and then -- and do the
conversion -- or if you were going to do a benchmark
based on radio, vyou would for those type of
webcasters, you should start with the per program
rates.

Q Okay.

ARBITRATOR VON KANN: Why is that?

THE WITNESS: Well, Professor Jaffe says
we should 1look to radio broadcasting arena to
determine a benchmark and then move it over
appropriately to the webcasting arena.

Now, there are some webcasters that are
like scrt of the all music radios, the pure DMCA
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streamers for which the blanket license approach would
be appropriate. There also are a substantial number
of webcasters who are more like the stations who would
use the per program license, because only a part of
their revenues are attributable to music programming.
These webcasters only a part of their revenue stream
ig due to DMCA streaming.

In Professor Jaffe’s benchmark -- under
Professor Jaffe’s benchmark the percentage applied to
the revenues that were attributable to music would be
higher for those who only use music part of the time.

So 1if vyou're going to try to do
comparables in both markets, you’d want to have a
blanket rate and a per program rate; apply the blanket
rate to the pure streamers and apply the per program
rate to those who have a mixed revenue stream.

CHATIRMAN VAN TOON: Dr. Schink, vyour
footnote 2 says that these apply where a substantial
part of the net advertising revenue is unrelated to
music play. And is there a bright line test for
substantial part, a number; 50 percent or anything
like that, or how do they determine?
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THE WITNESS: Any radio station can elect
to either take a per program or blanket license and
they’11l take the one that, obviously, will allow them
to pay lesser revenues. The break even point -- it’s
something over more -- something over 50 percent music
broadcasting I think you’d switch over. I haven’t done
the calculation precisely, but at some point it would
become cheaper to go to a blanket license and radio
stations would do so.

So, I think they would calculate what they
would pay under both licenses, and pick the one under
which they’d pay less, which is fairly logical.

BY MR. GARRETT:

0 Dr. Schink, let me ask you to move to the
next slide. And just so we’'re also clear on the
record here, Dr. Schink, you’re not urging the panel
here to use as a benchmark anything related to radio
payments, are you?

A No, I’'m not advocating using a radio
benchmark. I think there are significant differences
between the markets and the use of a radio benchmark
is troublesome because of the differences between the
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webcasting and broadcasting arena. And I think the
differences are such that it’s not the way to go.

On the other hand, if you are going -- you
know, if they were to choose to go that way, I think
there are many problems with Professor Jaffe’s
analygis that have to be addressed.

Q So you’re here to make the adjustments
that the panel requested that we make?

A That'’s correct.

Q All right. You were going to talk a few
minutes ago about why it was inappropriate for Dr.
Jaffe to convert the percentage revenue fees into per
performance fees. Could you just briefly describe
your reasons for that conclusion?

A Yes. I think maybe the most important one
is when you’re going to use a benchmark, you should
use the benchmark as it actually exists.

In the radio broadcast market the license
fee arrangements that are negotiated between the
performing rights organizations -- the performance
rights organizations, the ASCAPs, BMI, particularly

and the broadcasters are negotiated in percentage of
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net revenue terms.

And so Professor Jaffe’s benchmark, the
benchmark that’s -- the benchmark market uses
percentage of net revenue type licenses. They
certainly do not now use, and I'm not aware of them
ever having used, a per performance type license fee.
In fact, I’'ve been told by people who have worked and
consulted for ASCAP and BMI that they’'re opposed to
it. Are strongly opposed to it.

So if you’re going to use the benchmark,
you should use the benchmark as the parties within the
market have negotiated, not convert it to something of
your own creation which you purport to be the same.

The second problem with this or second
issue is that they aren’t the same. The percentage of
net revenue license approach and Professor Jaffe’
proposed per performance rates do not produce the same
results.

Q Let me ask you to turn to your appendix A.
And you describe in greater detail in appendix A the
point that you were just making, correct, Dr. Schink?
A That’s correct. It is also described, I
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think in summary form, in paragraph 15 of the text.

Q Well, just very briefly I'm going to ask
you to explain generally what you have in appendix A,
but before I do the data that you have here in
appendix A or the data that you rely upon in appendix
A wag data that was contained originally in Dr.
Jaffe’s direct testimony in this case?

A These are the data that Dr. Jaffe
collected from approximately 900 non-randomly selected
radio stations who were operating under blanket
licenses that he used to calculate his revenue per
listener hour and listener song results. And these
were the data that in fact had been used in his direct
testimony.

0 All right. And you'’re aware, are you not,
that Dr. Jaffe has made changes in his rebuttal
testimony to certain of that data?

A Yes, he’s made revisions and fixed errors,
I guess, and added some additional data.

Q All right. And have vyou had the
opportunity to analyze the new data?

A Yes, I have.
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Q Does that new data in any way effect the
conclusions that you reach here in appendix A?

A No, the conclusions that the two methods,
that the percentage of net revenue method and the per
performance methods produce substantially different
results holds up fully in using the new data.

Q Okay. But I take it that when you use the
new data there are some, at least, minor changes in

the gpecific numbers contained here in appendix A,

correct?
A There are.
Q And those changes in the numbers do not

effect your overall conclugions?

A That’s correct.

Q Could wvyou Jjust Dbriefly describe the
information that you have in appendix A?

A Well, basically what -- I think if we
could turn or take a look at tables A2 and A3 in the
appendix, which basically show the range of result
that you obtain for license fees, for the actual
license fees paid relative to the averages within each

group. And what I show in table A2, this is on the
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per listener hour; I show the average fee for all
formats and then I calculate the average fee paid for
the different formats. And then just show the range
from low to high of actual fees paid by the radio
stations contained in this group based on Dr. Jaffe
data.

And for all of them the range is described
on page 4. It goes from .03 cents per listener hour
on the bottom to almost a penny on the top. And his
average is .22 cents per listener hour. So you get a
substantial range of results. And the same holds up
if you look at A3 with the calculations done on a per
listener song format.

Now, the other thing that I’'ve done in her
is to look at -- if you look at -- go back to A2. If
you look at the average values across formats there,
they’re not -- you know, they vary up and down. And
that led me to ask the question well are the average
license feeg paid per listener hour the same or are
they different. And table A4 shows that for most of
the cases, for 8 of the 10 cases in listener hour and

7 of the 10 cases in per listener song the average is
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-- the average fee per listener hour in a given format
is statistically different from that in all the other
formats. So there’s no consistent average across
formats.

And in table A5 and A6 what I look at is
the difference between --

CHAIRMAN VAN LOON: Dr. Schink?

THE WITNESS: Yes. I’m sorry.

CHAIRMAN VAN LOON: Well, I'm sorry.
Before you go on to 5, you just said that the average
varies sufficiently so that there’s no consistent
number. If you look at the chart at A2 I suppose
compared to -- 1f you draw a line connecting the
averages, 1t’s certainly a straighter line, less
variation than looking at the others.

How much variation would be allowable on
that average line that would enable you to say that is
steady and varying? I mean, what’s your test of how
far above and below?

THE WITNESS: The test is based on the
variability about that mean you see. In other words,

how much variance is there around that mean.
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So in essence the test that is shown on A4
was what’s called a T-test. And what that does is it
compares the difference -- looks at the difference in
the means relative to the variability of the data
around that mean. So the greater variability there is
in the data, in essence, the farther apart the means
have to be to be considered statistically different.
So you got a lot of variance in the data, the means
have to be further apart for you to consider them to
be statistically different.

CHAIRMAN VAN LOON: I understand that.
But what I'm trying to ask is what the number ig?

ARBITRATOR VON KANN: How much is too
much?

CHAIRMAN VAN LOON: Yes. I mean, if the
maximum variation there was plus or minus one percent,
would that be consistent? But if it’s plus or minus
11 percent, then it’s not? I mean --

THE WITNESS: Well, I can do that better.
It'’s actually kind of hard to -- I could do the
calculation, but I haven’'t done it. It’s not

something I can do easily as I sit here.
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But we’re talking differences of, oh,
let’s see. You have differences here as big as almost
.1 cent in a variation you see. So, and then some of
these differences can be fairly big.

MR. RICH: Could the witness point out for
the record where that variation of .1 cent appears on
A4

THE WITNESS: Take a look at Spanish, it’s
.15 versus .22. I guess it’s just .07. I rounded up
generously. I mean that difference is statistically
gsignificant different.

ARBITRATOR VON KANN: Just to follow up,
I think I may be a little confused or not fully
understanding the column marked significance of mean
in equality. I thought what that was saying, but I
think now I'm wrong, 1is that in each of these
different categories there’s that much variation of
the mean. But I think as I look it a bit more, that’s
not correct.

THE WITNESS: No. That is the
significance of the test. The lower that number, the
greater confidence you have that the two means are
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different. And usually the cut off I’ve used you have
to have, you know, 5 percent or lower probability.

It’s a probability that in fact of
incorrectly rejecting the hypothesis that the two
means are the same. So there’'s only a 5 percent
chance. In the real world the means could be the same
given the data that I have.

ARBITRATOR VON KANN: What are the two
means that you’re talking about?

THE WITNESS: In table 4 it’s the mean for
a given format versus a means for all other formats.

ARBITRATOR VON KANN: Ah. So it’g the
mean of all versus the mean of a specific category?

THE WITNESS: All other.

ARBITRATOR VON KANN: Or all other?

THE WITNESS: It’'s Spanish versus
everything but Spanish. So the data for the one
you’re testing isn’‘t in the other group.

CHAIRMAN VAN LOON: You said just a minute
ago that you look at sort of 5 percent as the ceiling.
You want to be 5 percent or less.

If you look at the last column on the per

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21

22

13561

listener song, there you’ve got all one percents on
nonsignificant.

THE WITNESS: One percent says there’s
only a one percent chance that I could incorrectly
reject that. One percent is even stronger test. The
lower the number, the more confidence I have that the
two means are in fact different.

CHAIRMAN VAN LOON: Oh, oh. So it’'s a
double negative essentially?

THE WITNESS: Yes, that’s a double
negative.

CHAIRMAN VAN LOON: So put another way, a
one percent here means you’re sort of 99 percent
confident that they’re --

THE WITNESS: They’re different.

CHAIRMAN VAN LOON : That they’ re
different.

THE WITNESS: And a 5 percent says I‘'m 95
percent sure they’re -- that they’re different.

ARBITRATOR GULIN: I guess I'm missing

something maybe. Why is it so important that the mean

of a particular format be exactly the same as the mean
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for all formats? It would be almost incredible to
think that the means would not vary between formats.
The question is what is the mean for all the formats,
and is that a fairly representative mean? I guess
that goes to the question that the Chair was asking.

THE WITNESS: Well, the mean for the aill
others is roughly equal to the overall mean. If you
exclude one format, it doesn’t change it
significantly.

What these tests show is that in fact, you
know, on average the means are not the same across
performance. The reason for doing this, the purpose
of this, Professor Jaffe says I can compute one number
and it’s going to be a reasonable fit for everything.
And what I‘'ve tried to show here is it’s not even a
reasonable fit across different formats. That, in
fact, the rate that’s actually -- the average rate
that’s gctually paid in the radio broadcasting arena
where the rates are actually calculated using
percentages, vary significantly across formats. So
it’s not even a good approximation on average across

the different formats.
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